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THE RODEO SUMMONSES 


The Rodeo Summonses, which were dis- 
missed by the Hendon magistrates, by a 
majority of six to five, have performed a 
useful service in calling attention to the 
eruelty of the performances which were 
going on at the Wembley Exhibition. We 
do not propose unduly to critic’ze the de- 
cision of the majority, for we have no 
doubt they have the judicial temperament 
which the Lord Chancellor said at the 
Mansion House dinner is the general 
characteristic of the unpaid magistracy. 
The question, of course, was one of law 
—whether the facts as proved brought 
the case within the Protection of Animals 
Act, 1911. Under that Act, which was a 
consolidating and amending Act, it is an 
offense for any person cruelly to ill-treat, 
torture, or terrify any animal, or for any 
person, being the owner, to cause any un- 
necessary suffering to an animal. The 
leading case on the application of this pro- 
vision is Ford v. Wiley, which related to 
the dishorning of cattle, and which came 
before Lord Coleridge, C.J., and Hawkins, 
J., in 1889: 23 Q.B.D. 203. ‘‘The mere 
infliction of pain,’’ said the late Lord Cole- 
ridge, ‘‘even if extreme pain, is manifestly 
not by itself suffic'ent. Men constantly in- 
flict. great pain on one another and upon 
the brute creation, either for reasons of 
beneficence, as in surgery and medicine, or 
under sanctions which warrant its infliction, 
as in war or in punishment. It is further 
lawful to inflict it if it is reasonably neces- 
sary; a phrase vague, no doubt, but with 
which in many branches of the law every 
lawyer is familiar.’’ Pain, he pointed out, 
inflicted merely for increasing the pecuni- 
ary value of the animal, or, as in the case 
of dishorning, for convenience of packing 
in a farmyard or in a truck, is not neces- 








sary. ‘‘These things may be convenient or 
profitable to the owners of cattle, but they 
cannot, with any show of reason, be called 
necessary. That without which an animal 
cannot attain its full development or be 
fitted for its ordinary use may fairly come 
within the term ‘necessary,’ and if it is 
something to be done to the animal it may 
fairly and properly be done. What is nec- 
essary, therefore, within these limits, I 
should be of opinion may be done even 
though it causes pain; but only such pain 
as is reasonably necessary to effect the re- 
sult.’’ Accordingly, the dishorning of cat- 
tle was held to be an offense under the 
Act, and Hawkins, J., concurred. ‘‘In my 
opinion the practice is illegal and ought 
to be stippressed.’’ That case stands to 
the eredit of the R.S.P.C.A., and upon the 
well-known facts as to the Rodeo exhibi- 
tion, there is no doubt the summonses 
would have succeeded had the justices cor- 
rectly applied the law. 


The above, taken from The Solicitors’ 
Journal, an English law weekly, reminds 
us that whether an act impresses us as be- 
ing cruel depends to some extent upon 
whether we are accustomed to it. The 
English and American people consider the 
Spanish bull fight so cruel that it is not to 
be tolerated. The English attitude toward 
the rodeo is much the same. Many think 
that the steeplechase falls in the same 
category. Any so-called sport of the kind 
should be relegated to a barbaric age. We 
trust that this sincere expression of 
English opinion as to the rodeo will have 
the effect of barring it from the legitimate 
sports. 








“Look here,” said a young juryman after the 
jury had retired, “if I understand aright, the 
plaintiff doesn’t ask damages for blighted af- 
fections or anything of that sort, but only 
wants his presents back.” 


“That is so,” agreed the foreman. 


“Well, then, I vote we don’t give him a cent,” 
said the young juryman hastily. “If all the 
fun he had with that girl didn’t cover the 
amount the presents cost him, it was his own 
fiult. Gentlemen, I courted that girl once 
myself!”—-Mystic Worker. 
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NOTES OF IMPORTANT DECISIONS. 


BILLIND TESTATRIX PRESUMED TO KNOW 
CONTENTS OF HER WILL.—The presump- 
tion is that the contents of a properly executed 
will were known to the testator. The wills of 
the blind are no exception. There being no 
proof of imposition by fraud or undue influ- 
ence, a blind testatrix, in the full possession of 
her faculties otherwise, will not be presumed 
ignorant of the contents of her duly executed 
and attested will. In re Bakke’s Will, Minn., 
199 N. W. 438. 

Justice Stone wrote the opinion of the court, 
a portion of which is as follows: 

“We adopt without hesitation the views ex- 
pressed in Lipphard v. Humphrey, 209 U. S. 
264, 28 Sup. Ct. 561, 52 L. Ed. 783, 14 Ann. Cas. 
872. There the inability of the testatrix to 
read her will, although not caused by blind- 
ness, was as complete as that of Mrs. Bakke. 
There was no evidence that it had been read 
or explained to her. She, as did also Mrs. 
Bakke, declared in the presence of witnesses 
that it was her will. There, as here, the pro- 
visions of the will were ‘reasonable and nat- 
ural,’ and the testatrix was a woman of ‘men- 
tal health and vigor when the instrument was 
executed, and there was no suggestion of fraud 
on undue influence.’ Speaking for the unani- 
mous court, Mr. Chief Justice Fuller said: 

“‘In these circumstances the jury properly 
concluded that the testatrix knew the contents 
of the will at the time of its execution, and the 
court might well have directed such finding, 
unless the bare fact of the inability of testatrix 
to read raised a legal presumption that she did 
not possess that knowledge, and the absence of 
the reading of the will to her at that time was 
fatal. But we know of no such presumption as 
matter of law, and on the contrary, the pre- 
sumption where a will is properly signed and 
executed is that the testator knows the con- 
tents. Where there is evidence of the practice 
of fraud or of undue influence, affirmative 
proof of knowledge of the contents may be 
necessary, but not so in any other case, simply 
because of a presumption arising from inability 
to read. 

“True, the presumption that a party signing 
a will by mark, or otherwise, knows its con- 
tents is not a conclusive presumption, but it 
must prevail in the absence of proof of fraud, 
undue influence, or want of testamentary ca- 
pacity attending the execution of the will. In 
the present case there was no attempt to show 
that the testatrix was not capable of making a 
valid deed or contract at the date of making the 
will; on the contrary, the evidence showed that 
she was a woman of energy, capacity and in- 
telligence. Nor was any proof offered of fraud 





or undue influence in the production of the 
will. Mrs. Lipphard brought the will, as we 
have said, to Miss Parker’s office for the pur- 
pose of having it executed; she declared to the 
attesting witnesses the paper to which she 
made her mark to be her last will and testa- 
ment. She was a person of sound mind at the 
date of the will, and it was executed and at- 
tested in the manner required by statute.’ 

“Blindness only makes easier the task of a 
contestant to prove fraud or undue influence. 
Standing alone, it proves neither.” 


STATUS OF “MASSACHUSETTS TRUSTS” 
UNDER TAX LAWS.—The Supreme Court of 
the United States has held that joint stock as- 
sociations, like corporations, were subject to 
the Federal Corporation Tax Law of 1909 (Eliot 
v. Freeman, 220 U. S. 178). Mr. Justice Day, 
writing for the court, pointed out in that case 
that the tax was imposed upon doing business 
in a corporate or quasi-corporate capacity, that 
is, with the facility or advantage of corporate 
organization. Therefore, corporations and 
joint stock companies are treated in the same 
way, since the purpose of the law was to as- 
sess them upon the facility in doing business, 
which is substantially the same in both forms 
of organization. 

The so-called “Massachusetts Trusts” are a 
type of business organization neither identical 
to corporations or to joint stock associations. 
They consist of an arrangement whereby prop- 
erty is conveyed to certain trustees pursuant to 
the terms of a written instrument of trust, to 
be held and managed by the trustees for the 
benefit of such persons as may be the holders 
of transferable certificates issued by the 
trustees, which represent the shares into which 
the beneficial interest in the trust property is 
divided. The certificates are transferable like 
shares of corporate stock and entitle the share 
holders to their pro rata proportions of any 
dividends declared and to the proceeds of the 
trust, after payment of debts, upon ultimate 
dissolution. For a discussion of the general 
nature of these trusts, which exist also in sev- 
eral other states, see Wrightington on Unin- 
corporated Associations, and Sears on Trust 
Estates as Business Companies. 

It is a matter of common knowledge that for 
most financial and business purposes all of 
the larger organizations known as ‘“Massa- 
chusetts Trusts,’ having quasi-corporate organi- 
zations under which they are engaged in car- 
rying on business enterprises, have for some 
years past been practically indistinguishable 
from corporations (Cf. Hibbs v. Brown, 190 N. 
Y., 167, 82 N. E. 1108; see also Dana v. Treas- 
urer, 227 Mass., 562, 116 N. E. 941). 

Very recently, in the case of Hecht v. Malley 
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(44 Sup. Ct. Rep., 462, Advance Sheets of June 
15, 1924), the Supreme Court of the United 
States had occasion to consider whether “Mas- 
sachusetts Trusts” are subject to tax under the 
Federal Revenue Act of 1918, which provides 
that every domestic corporation shall pay a 
special franchise tax and which defines the 
term “corporation” to include associations and 
stock companies. The court answered this 
question in the affirmative, holding that the 
word “association” as used in the Tax Act em- 
braces Massachusetts Trusts, and it affirmed the 
decision of the Circuit Court of Appeals, which 
had declared in referring to these trusts that 
“one might almost say that they are a device 
under which parties make their own corpora- 
tion code” (281 Fed., at p. 370). 

The subject is discussed, in part, as follows, 
in the opinion of Mr. Justice Sanford: 

“The ‘Massachusetts Trust’ is a form of busi- 
ness organizition, common in that state, con- 
sisting essentially of an arrangement whereby 
property is conveyed to trustees in accordance 
with the terms of an instrument of trust, to 
be held and managed for the benefit of such 
persons as may from time to time be the hold- 
ers of transferable certificates issued by the 
trustees showing the shares into which the 
beneficial interest in the property is divided. 
These certificates, which resemble certificates 
for shares of stock in a corporation, and are 
issued and transferred in like manner, entitle 
the holders to share ratably in the income of 
the property, and, upon termination of the 
trust, in the proceeds. 

“Under the Massachusetts decisions these 
trust instruments are held to create either 
pure trusts or partnerships, according to the 
way in which the trustees are to conduct the 
affairs committed to their charge. If they are 
the principals and are free from the control 
of the certificate holders in the management of 
the property a trust is created, but if the cer- 
tificate holders are associated together in the 
control of the property as principals and the 
trustees are merely their managing agents, a 
partnership relation between the certificate 
holders is created (Williams v. Milton, 215 
Mass., 1, 5, 102 N. E. 355; Frost v. Thompson, 
219 Mass., 360, 365, 106 N. E. 1009; Dana v. 
Treasurer, 227 Mass., 562, 565, 116 N. E. 941; 
Priestly v. Treasurer, 230 Mass., 452, 455, 120 
N. E. 100). 

“These trusts—whether pure trusts or part- 
nerships—are unincorporated. They are not 
organized under any statute, and they derive 
no power, benefit or privilege from any statute. 
The Massachusetts statutes, however, recognize 
their existence and impose upon them, as ‘as- 
sociations,’ certain obligations and liabilities. 

“The Hecht Real Estate Trust was estab- 
lished by the members of the Hecht family 





upon real estate in Boston used for offices and 
business purposes, which they owned as tenants 
in common. It is primarily a family affair. 
The certificates have no par value, the shares 
being for one-thousandths of the beneficial in- 
terest. They are transferable, but must be 
offered to the trustees before being transferred 
to any person outside of the family. The 
trustees have full and complete powers of man- 
agement, but no power to create any liability 
against the certificate holders. There are no 
meetings of certificate holders, but they may, 
by written instrument, increase the number of 
trustees, remove a trustee, appoint a new 
trustee if there be none remaining, modify the 
declaration of trust in any particular, termi- 
nate the trust or give the trustees any in- 
structions thereunder. 

“The Haymarket Trust is strictly a business 
enterprise. It was established by the original 
subscribers, who furnished the money for the 
purchase of a building in Boston used for store 
and office purposes. The shares are of the par 
value of $100 each. Except as otherwise re 
stricted, the trustees have general and exclu- 
sive powers of management, but no power to 
bind the certificate holders personally. At any 
annual or special meeting of the certificate 
holders they may fill any vacancies in the num- 
ber of trustees, depose any or all the trustees 
and elect others in their place, authorize the 
sale of the property or any part thereof, and 
alter or amend the agreement of trust. 

“The Crocker, Burbank & Co. Association 
is also a business enterprise. It was formerly 
entitled the Wachusett Realty Trust. The cer- 
tificates have no par value, the shares being 
for ninety-six thousandths of the beneficial in- 
terest in the property. The trustees originally 
held the fee of certain lands subject to a long 
lease, and the stock of a Massachusetts corpora- 
tion engaged in manufacturing paper and own- 
ing and operating several mills. In Crocker 
v. Malley (249 U. S., 223, 39 Sup. Ct. 270, 63 
L. Ed., 573, 2 A. L. R., 1601, 1919), in which 
the original trust instrument was before the 
court, it was held that the trustees were not 
subject as to the dividends received from the 
corporation to the tax imposed by the Income 
Tax Act of 1913 (38 Stat. 172) upon the net 
income of ‘every corporation, joint stock com- 
pany or association * * * organized in the 
United States,’ but were subject only to the 
duties imposed by the act upon trustees. The 
original trust agreement involved in that case 
has now, however, been modified, with the 
assent of the certificate holders. By this modi- 
fication ‘the form of (the) organization’ was 
specifically ‘changed to that of an association’ 
under its present name. The trustees were 
authorized to surrender the stock of the manu- 
facturing corporation, to acquire instead its 
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entire property, and to carry on the business 
theretofore conducted by it, or any substan- 
tially similar business. The title to all the 
trust property ‘and the right to conduct all the 
business’ were vested exclusively in the 
trustees, who were authorized to designate 
from their number a president and other offi- 
cers, and to prescribe their duties The cer- 
tificate holders were authorized, at any meet- 
ing, to remove any trustee and elect trustees 
to fill any vacancies. Since the modification 
of the trust agreement the trustees have car- 
ried on the manufacturing business in sub- 
stantially the same manner as it was formerly 
conducted by the corporation.’—N. Y. Law 
Journal. 





PLATE GLASS INSURER LIABLE FOR 
GLASS BROKEN BY WORKMEN WHILE RE- 
PLACING BROKEN GLASS.—A policy of plate 
glass insurance provided that the company 
should not be liable for any loss or damage 
caused by or from the acts or operations of 
workmen engaged in the construction of or 
repairs to the building or frames in which the 
glass covered by the policy is located. There 
after the company elected to replace the broken 
glass, and for that purpose contracted with a 
person to replace the same, and while so doing 
one of the workmen engaged in replacing the 
broken glass negligently broke another glass 
belonging to the assured and which was cov- 
ered by the policy. Held the loss in the in- 
stant case was not the result of alterations or 
repairs to the building or frames in which the 
glass covered by the policy was located, within 
the meaning of the policy, and that the insur. 
ance company was liable for such breakace.— 
Aetna Casualty Co. & Sur. Co. v. Apple, Okla., 
226 Pac. 1026. 

“The provisions of the policy referred to, and 
which the defendant contends relieves it from 
liability has no application to the state of 
facts disclosed by the record. It is clear from 
the evidence that no repairs or alterations 
were being thade by the assured and that the 
glass for which this action was brought was 
broken by the parties while engaged in the 
work of replacing the glass which had been 
broken and which the defendant company had 
employed the said parties to replaze. 

“A further provision of the policy is that— 

“*The company may replace any broken 
glass, or any lettering, or any ornamentation 
or pay in money the amount for which same 
is insured as shown in the schedule. If no 
amount is specified the loss shill be estimated 
according to the value of the gliss at the 
time the breakage occurs. If the company 
elects to replace any glasses the replacement 
shall be made without unnecessary delay after 
satisfactory proof of said loss has been made 





by the assured. In either case the salvage 
shall belong to the company.’ 

“It was under that provision of the policy 
that the defendant company employed the New 
York Plate Glass Company to replace said 
glass. The right to replace the broken glass 
reserved by the defendant in its policy cer- 
tainly does not relieve the company from lia- 
bility in case other glass is broken in the 
building by those employed by it to replace 
the glass already broken. The provision of 
the policy with reference to repairs and altera- 
tions being done which would relieve the com- 
pany from liability refers to alterations and 
repairs made by the assured. 

“To show that the policy contemplates that 
the company shall be liable for glass broken 
by the acts of other purties, it is only neces- 
sary to refer to a further provision of the policy 
which provides as follows: 

“In case of payment of loss under this pol- 
icy the company shall be subrogated to the 
amount of such payment to the assured’s rights 
of recovery against others for such loss, and 
ihe assured shall execute all papers required 
and shall co-operate with the company to se 
cure such rights.’ 

“The fact that the party who negligently 
broke this second glass would be liable to the 
owner would not relieve the insurance com- 
pany from such liability under the plain terms 
of its policy.” 


HOLDER OF CONTRACT FOR DEED NOT 
OWNER OF “FEE-SIMPLE TITLE.”—That 
ihe holder of a contract for a deed upon pay- 
ment of ins‘allments, is not the owner in “fee 
simple” of the property, within the meaning 
of a fire insurance policy, is held by the Su- 
preme court of Louisiana, in Campbell v. Rich- 
mond Ins. Co., 156 La —, 100 So. 679. 

“The case of Trichel v. Home Insurance Co., 
99 South. 403, No. 24,944, not yet (officially) 
reported, involved a question not unlike the 
one here submitted. In that case the policy 
contained a clause avoiding it, if the interest 
of the insured in the property, forming the sub- 
ject of the contract, should be other than “un- 
conditional and sole ownership.” After the 
issuance of the policy, the insured entered into 
a contract reading substantially as follows: 

“*That the said Trichel (the insured) agrees 
to convey by deed of warranty to the said Mrs. 
W. G. Cavell, the following described property 
* * * upon the payment to the said Trichel 
by the said Mrs. Cavell of $5,760, as follows: 
$900 cash in hand paid, and the balance at the 
rate of $50 per month with interest from sale. 
Whenever the said Mrs. Cavell shall have re- 
duced the principal to such an amount as she 
can (and will) borrow from a certain build- 
ing association, said Trichel agrees to make 
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said warranty deed, on being paid said balance. 
Failure of said Mrs. Cavell to meet any pay- 
ment within 60 days after the same becomes 
due shall entitle said Trichel to annul this con- 
tract and forfeit all previous payments, as rent 
and liquidated damages for possession of the 
premises.’ “ 

“The contention of the insurance company 
was that this contract operated a change of 
title, or of interest, and that its effect, there- 
fore, was to annul the policy. 

“After reviewing the jurisprudence on the 
question as to whether such a contract operated 
a change of title, this court said: 

“«*  * * Qur conclusion is that any agree- 
ment for the sale of real estate, which is not 
intended to be the final writing between the 
parties, but on the contrary, to be followed by 
another and final deed, is a mere promise of 
sale and not a sale, and does not transfer the 
title to said property; unless it clearly appear 
that the parties contemplated that the new 
deed should be only confirmatus of the first 
and not indispensable for the transfer of title.’ 

“In the foregoing case, the court found that 
the contract between Trichel and Mrs. Cavell 
was not final, but was to be followed by a 
formal deed, to be given under certain condi- 
tions, and hence held that it did not operatc 
a change of title; and therefore did not work : 
forfeiture of the policy.” 


INJURY TO HOTEL MAID WHILE LEAV- 
ING PREMISES ON DAY OFF HELD COM- 
PENSABLE.—Injury to a hotel maid from 
slipping on adjoining sidewalk, while leaving 
hotel on a personal errand on her day off, is 
held in State Compensation Insurance Fund 
v. Industrial Accident Commission, 227 Pac. 
168, decided by the Supreme Court of Cali- 
forni1, to be compensable, as “arising out of 
and in course of employment,” where her con 
tract of employment required her to live at 
hotel in part payment of wages and to use the 
exit she did, and contemplated that she enjoy 
her day off. 

We quote a part of the court’s opinion: 

“In the instant case there is a direct causal 
connection between the injury received by the 
employee and her employment by the hotel. 
The injury directly resulted from the condi- 
tion of the entrance to the premises of the 
employer, which, under the regulations govern- 
ing her employment, Miss Glennan was com- 
pelled to use, which caused her to get her feet 
wet, combined with her natural effort to avoid 
the water and slush upon the runway imme 
diately adjacent to said entrance, which water 
and slush hid been placed there by employees 
of the hotel. 

“It seems clear, therefore, that the injury 
arose out of the employment. But a more 








serious problem is encountered in the next 
contention of petitioner, which is that the in- © 
jury did not occur in the course of the employ- 
ment or while the employee was performing 
service incidental thereto. Upon this essential 
element of the case respondents rely upon a 
recent decision of this court in which it was 
held that a number of ranch hands, who, by 
reason of the situation of the ranch and the 
nature of their employment, were compelled 
to sleep in the bunkhouse provided by the em- 
ployer for their use, were in the course of their 
employment and performing a service inci- 
dental to the employment in which they en- 
gaged at a time when they had completed 
their work and were in the bunkhouse wait- 
ing for supper. Larson v. I. A. C. (Cal. Sup.), 
224 Pac. 744. Petitioner relies with equal con- 
fidence on another decision of this court. As- 
sociated Oil Co. v. I. A. C. (Cal. Sup.), 217 Pac. 
744. It is contended that this case is determina- 
tive against respondents, because it is said 
therein that the test to be applied to situations 
where an employee is injured while upon the 
premises of the employer after working hours, 
and because of the fact that he is living upon 
said premises, is ‘whether or not the work- 
man is given a choice in the matter and is free 
as possible to come or go as he pleases.’ How- 
ever, it was pointed out in said case, citing 
Schne‘der on Workmen’s Compensation Law, 
that— 

“‘*The general rule appears to be that, when 
the contract of employment contemplates that 
the employees shall (not must) sleep upon the 
premises of the employer, the employee, under 
such circumstinces, is considered to be per- 
forming services growing out of and incidental 
to such employment during the time he is on 
the premises of the employer.’ 

“And again, in said case it was emphasized 
by the court that: 

“‘The men were not required to stay there, 
and it was no part of the contract of employ- 
ment that they should do so.’ 

“And we think this is a vital distinguishing 
feature between this cise and the instant case. 
In the instant case Miss Glennan, it is true, 
had a choice, when she applied for employment, 
of making a. contract by which she would be 
paid $50 a month and furnish her own room, 
or a contract by which she would receive $40 
a month and accept a room in the hotel in lieu 
of the other $10 a month in wages. At the 
time she had this choice she had not entered 
upon her status as an employee. It was a pre- 
liminary choice which she was given before 
entering upon the employment. When she had 
made her choice and signed the contract of em- 
ployment by which she accepted a room in the 
hotel as part compensation for her labor, she 
then, and then only, sustained to the hotel the 
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relationship of employee to employer; then 
her rights were fixed by contract, as were those 
of the hotel. It cannot be said, then, that she 
had any further choice. Her contract for em- 
ployment was a monthly one, and she was 
bound during that month, at least, to accept a 
room in the hotel in lieu of $10 additional 
wages. She was under the compulsion of a 
contract obligation. It was a distinctive part 
of her contract of employment that she should 
occupy a room in the hotel. It was contem- 
plated by the contract of employment that she 
should sleep in this room, and that she 
should enter and leave the building by the 
servants’ entrance. It was also contemplated 
by the contract that she was to have one ‘day 
off’ each week, and, assuredly, it was implied 
in said contract that she should leave and enter 
the building by the servants’ entrance upon 
that ‘day off.’ An employee is in the ‘course 
of his employment’ ‘when he does those rea- 
sonable things which his contact with his em- 
ployment expressly or impliedly permits him 
to do.’ Novack v. Montgomery Ward & Co. 
(Minn.), 198 N. W. 290, 292.” 








COMPANY DIRECTORS AND MUNICI- 
PAL CONTRACTS 


By Donald MacKay 


The system of carrying on business by a 
limited joint stock company has made im- 
mense development since even 1900, the 
date of the latest amending company act. 
An even greater development has taken 
place in public enterprise. Municipalities 
have entered and are entering new fields 
and consequently they have, of necessity, 
become involved in contracts of all kinds, 
contracts for the construction of roads, 
bridges and buildings; for the supply of 
material, plant, transport, food; contracts 
which may be very large or very small. 
In regard to all contracts, however, there 
is one generally understood principle that 
a member of a municipal corporation can- 
not be interested in a contract with the 
corporation of which he is a member. This 
rests on the doctrine of Trust Law that a 
trustee cannot make a profit from his trust. 
He cannot be auctor in rem suam. This 
rule arises from the weakness of human 
nature, the law presuming that if a man 
allows the interest of his trust and the in- 
terest of his pocket to get into conflict, 





there is danger that the latter may pre- 
dominate. Of the practical soundness of 
this rule there can be no question and the 
courts are, generally speaking, jealous of 
its observance. 

The principle received statutory sanc- 
tion if that were needed, in Section 71 of 
the Burgh Police Act, which provided: 
‘‘No magistrate, town councillor, or com- 
missioner shall, directly or indirectly, de- 
rive any emolument or profit from any 
business or work performed by him under 
this Act; nor shall be capable of enjoying 
any office or profit to be created or estab- 
lished by virtue of this Act, or of holding 
any share or interest in any contract re- 
lating to the execution therof, or of stand- 
ing as a candidate for any such office, or 
of being a competitor for any such con- 
tract, save and except contracts entered 
into with any chartered or joint stock 
company of which such Commissioner may 
be a partner; and any Commissioner who 
shall in contravention of this section shall, 
ipso facto, cease to be a Commissioner, and 
the sheriff, at the instance of any house- 
holder within the burgh, may declare the 
office of such Commissioner to be vacant, 
and may inflict a fine upon him not ex- 
ceeding one hundred pounds.’’ 

That section was repealed by the Town 
Councils (Seotland) Act 1900, which en- 
acted (Section thereof) that ‘‘a person 
shall be disqualified for being nominated 
or elected and for being or continuing a 
councillor if and while he... has di- 
rectly or indirectly by himself or his part- 
ner any share or interest in any contract 
or employment with, by or on behalf of the 
council, provided that a person shall not 
be so disqualified or be deemed to have any 
share or interest in such a contract or em- 
ployment by reason only of his having any 
share or interest in... any company 
incorporated by Act of Parliament or 
Royal Charter, or under the Companies 
Acts.’’ 

This provision would appear to be 
modelled on Section 12, sub-section 1 (c) 
of the Municipal Corporations Act, 1882, 
which is in almost identical terms on this 
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point and also contains the express excep- 
tion that a person shall not be disqualified 
by reason only of being a shareholder in a 
company contracting with the corporation. 


The exception in favor of shareholders 
has afforded an opportunity of observing 
the letter, while disobeying the spirit of 
these enactments. A tradesman might not 
be able to accept a contract from a public 
body of which he is a member, but, by 
turning his business into a limited com- 
pany, the company might accept the con- 
tract. That theory has been accepted as 
legally sound. To the ethical aspect of 
such a position we shall refer later; but 
even the legal construction has been to a 
certain extent shaken by the judgment of 
Mr. Justice Bailhache in Lapish v. Braith- 
waite, lately decided in the King’s Bench 
Division last month. The case raised the 
question whether an alderman of Leeds 
City Council was disqualified by the fact 
that companies in which he was a large 
shareholder or of which he was director or 
managing director, had contracts with the 
corporation of that city. No suggestion 
of mala fides was made against the de- 
fendant. There were current contracts be- 
tween the Leeds Corporation and the Leeds 
Sand and Gravel Company, Limited, for 
the supply of gravel and sand, with the 
Direct Coal and Lime Company for the 
supply of coal, with Whitaker and Sons 
(1923), Ltd., for the supply of troughs and 
with Haulage (Leeds), Ltd., for haulage 
of timber and other materials. These con- 
tracts involved £10,000, £10,000, £5,670 
and £863. The defendant was the manag- 
ing director of and a substantial share- 
holder in the Leeds Sand and Gravel Com- 
pany, Limited, Haulage (Leeds), Limited, 
and Whitaker and Sons (1923), Limited, 
and the business of the Direct Coal and 
Lime Company belonged to Whitaker and 
Sons (1923), Limited. 

Mr. Justice Bailhache, in giving judg- 
ment, said that he would only deal with the 
eontract between the Leeds Corporation 
and Whitaker and Sons (1923), Limited, 
as the position resulting from that con- 
tract’ was the same as that resulting from 





other contracts. The question which he 
had to determine depended on the con- 
struction of Section 12 of the Act of 1882. 
It was of considerable interest, and it as- 
tonished him that it had not been decided 
before. As a shareholder in the company 
Mr. Braithwaite would have been exempted 
from disqualification by sub-section 2 (e), 
Section 12, but he was also managing di- 
rector at a fixed salary of £2,400 a year, 
and it had been argued that a managing 


director whose remuneration did not flue- © 


tuate with the profits of the company had 
no share or interest in the company’s con- 
tracts. The exemption to shareholders 
contained in sub-section 2 (e) was strictly 
limited to the removal of disqualification 
‘*by reason only’’ of being a shareholder. 
That was to say, that if a man was a 
shareholder and nothing more he was not 
to be disqualified, but the object of the 
word ‘‘only’’ was to distinguish between a 
person who was merely a shareholder and 
a person who was something more. What 
could a man be more in a company than 
the managing director? He saw no use in 
‘‘only’’ if a managing director was ex- 
empt as well as a shareholder. It had been 
pointed out over and over again when that 
sort of matter had come before the courts 
that the Legislature was very anxious to 
ensure entire purity of administration by 
local authorities who had the right to con- 
trol and to demand the payment of public 
money. The Legislature had been faced 
with the position that a man might be a 
most desirable person to have on a council 
and yet he might be a shareholder in com- 
panies which had dealings with the cor- 
poration. A shareholder had practically 
no influence in the negotiating of contracts, 
and, therefore, he had been granted ex- 
emption from disqualification. But in his 
lordship’s judgment no man who was more 
in the company than a shareholder was ex- 
empt and he accordingly found that the 


-defendant came within Section 12, sub- 


section 1 (c), because he was interested as 
a shareholder in the company’s contracts, 
and he did not come within the protection 
of sub-section 2 because he was more than 
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a shareholder. This result has been criti- 
cised on the ground that it deprives public 
life of the services of prominent business 
men, for usually directors of companies 
are the very persons who could best man- 
age the city’s affairs. We are not im- 
pressed with this rather thin observation. 
If business men desire to serve the com- 
munity their services will be weleome and 
the community will be duly appreciative, 
but they must make their cho‘ce. If they 
wish either as individuals or in the guise 
of a company to trade with the community 
they cannot at the same time be members 
of the Council. 
main in the Council and when contracts 
are going scrupulously see that compan‘es 
of which they are directors are not quoting 
for these contracts, but if they or their 
companies wish to quote their plain duty 
is to resign their public office. By main- 
taining a dual capacity they cannot escape 


and do not deserve to escape the charge’ 


of hypocrisy. 


Nevertheless the case we have been dis- 
cussing does disclose an anomaly. A mem-: 
ber of a City Council who holds only a di-' 


rector’s qualification in a company con- 
tracting with the Council is, according to 
Mr. Justice Bailhache’s decision disquali- 
fied from membership of the Council and 
liable to penalty, but, he may, so far as we 
see, hold 99 per cent of the shares of the 
company and yet in virtue of the statute 
be exempt from disqual'fication. That, 
however, is no reason for entrenching on 
the principle of trust law on which the 
English and*Scottish Statutes are based. 
Rather is it a reason for amending them. 
This the writer submits might be simply 
done by inserting the word ‘‘publiec’’ be- 
fore the word ‘‘ecompany,’’ so as to exclude 
from the exception private companies or 
family concerns and all companies in which 
the shareholders were less than 50 in num- 
ber. No doubt, even with that amendment, 
means would be discovered for defeating 
the purpose of the Act, but to do so would 
be attended with difficulty and_ risk. 
Meantime, it is for many reasons desirable 
that the judgment of Mr. Justice Bailhache 


They may, of course, re-| 





in Lapish v. Braithwaite be widely known; 
and we trust that if it is appealed, it be 
affirmed. 


STATE’S RIGHTS 
By John D. Fletcher* 

The subject is old. Its long life shows 
the vigor of its origin. Attacks by advo- 
cates of progress, new thought, uplift, are 
undermining its foundations. Centraliza- 
tion of power and control in the National 
Government has for many years been 
surely and relentlessly advancing. The 
World War gave it added impetus. The 
National Government has now assumed 
control of local and domestic affairs to such 
an extent that little is now left of state 
control. The national courts are gradually 
but surely ousting the jurisdiction of the 
state courts. The reason for state organi- 
zation is gradually passing; state lines are 
being broken down and the American peo- 
ple compounded into one common mass. It 
is time to consider the wisdom of this ad- 
vance and contemplate the end. 

White slavery is a local matter; so is 
suffrage, prohibition, bankruptey and many 
similar subjects now legislated upon by 
the National Congress. Marriage and di- 
voree, state tax-free securities and other 
local and domestic affairs are in the minds 
of many for national control. 

What other goal is there than the ulti- 
mate destruction of the states? 

The war necessarily caused an enlarged 
jurisdiction of the national government. 
It necessarily drew unto itself all power; 
the war ended, but the power once exer- 
cised has not been surrendered, but is be- 
‘ng extended. 

The idea of nat‘onal sovereignty at the 
expense of state sovereignty has also en- 
tered the Supreme Court of the United 
States. The duty of this great court is to 
preserve the union of states and protect the 
guaranty of a republican form of govern- 
ment. Centralization has-so advanced as 
to break loose the Supreme Court from its 
moorings and sweep it into the current of 
so-called progressive thought. 

*Of the Washington State Bar. 
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This great court has recently decided 
that under certain conditions a domestic 
state corporation owes no duty to maintain 
the existence of the state creating it by 
payment of its just share of state taxes. 
Reference is made to the case of Clallam 
County, a county of the State of Washing- 
ton, appellant against the United States 
Spruce Production Corporation, appellee. 
The facts in the above case are as follows: 

Congress, as a war measure, enacted the 
act of July 9, 1918.2 This act authorized 
the formation of state corporations, sub- 
scription to its capital stock and purchase 
of its bonds by the National Government, 
the National Government, however, not to 
be a minority stockholder. That one year 
after the peace treaty, proceedings should 
be brought on behalf of the United States 
as a stockholder, in the state court to wind 
up the corporation and distribute its as- 
sets according to state law. 

After the passage of the above act, and 
in August, 1918, four civilians and three 
U. S. Army officers made application to 
the State of Washington for a charter of 
incorporation under the laws of that state. 
The corporation was to be named the 
United States Spruce Production Corpora- 
tion, to have capital stock of ten million 
dollars divided into one hundred thousand 
shares of one hundred dollars each, with 
seven trustees to control its business. The 
application for charter complied with the 
laws of the State of Washington, was is- 
sued by the state officers, the organ‘zers 
met as required by state law, opened a 
stock subscription list and the stock was 
subseribed, the United States subscribing 
for 99,993 shares, and the seven incorpora- 
tors for one share each, their subscription 
being on behalf of the United States. By- 
laws were adopted and the corporation 
ready to function. A bond issue of twenty- 
five million was authorized. The United 
States then conveyed to this corporation 
by a bargain and sale deed expressing a 
valuable consideration, certain timber 
lands, mill site, railroad rights of way and 


(1) No. 4 U. S. Sup. Court Adv. Opinions, 134, 
Dec. 15, 1923. 
(2) 40 Statutes at Large, 845-888. 





other property located in Clallam County, 
Washington. The United States at that 
time paid to the corporat‘on one hundred 
thousand dollars on the stock subscription, 
and purchased the corporation’s bonds in 
the sum of twenty-five million dollars, tak- 
ing ten million as consideration for the 
land and property conveyed by it to the 
corporation and crediting the corporation 
with fifteen million dollars for working 
capital. The corporation then began and 
thereafter prosecuted the necessary work 
of preparation for getting out aeroplane 
material and constructing aeroplanes. All 
its activities were devoted to the purposes 
of the National Government in prosecuting 
the war. 

After the armistice the corporation’s 
activities were with a view to closing its 
affairs and liquidating its assets, though 
in doing so the corporation entered into 
contracts providing for use of its railroad 
and other properties for private purposes 
for a period covering ten years. 

After the corporation acquired title to 
the above property the state’s taxing offi- 
cers, believing that this domestic corpora- 
tion sharing the benefit of state laws, should 
bear the burden of maintaining the state 
and paying its share of state taxes, taxed 
such property as like property in the 
county was taxed. The Spruce Corpora- 
tion and the United States Government 
brought su't against the county and its 
taxing officers in the Federal Court to can- 
cel the tax. The Court of Appeals for the 
Ninth Circuit certified for answer to the 
Supreme Court of the United States two 
questions. 

Question 1. Did the United States Dis- 
trict Court have jurisdiction of the suit? 

Question 2. Is the property held by the 
Spruce Corporation under the above facts 
subject to state taxation? 

The county claimed that as the United 
States was only a stockholder and bond- 
holder, it was not a necessary or proper 
party; that the suit was one between the 
Spruce Corporation, a citizen of the State 
of Washington, and the county and its 
taxing officers, all citizens of the same 
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state. That no construction of federal law 
was involved, and the suit did not arise 
under the Federal Constitution. The Su- 
preme Court held that the suit did arise 
under the Federal Constitution and an- 
swered the first question ‘‘ Yes.’’ 

On the second question, that is, the right 
to tax the properties of this domestic cor- 
poration, the county contended as follows: 

That the Act of July 9, 1918, authorized 
the formation of a state corporation; that 
the granting of a state charter was a mat- 
ter governed by state law and state con- 
stitution; that a corporation so chartered 
must necessarily be subject to state law 
and state constitution. 

The constitution, and statute provisions 
of the State of Washington governing, 
controlling and limiting the business of 
state corporations are comprehensive and 
similar to provisions in other states. The 
business of such corporations is subject to 
such regulation, limitation and restraint 
as may be imposed by state law such as 
liability of stockholders, the corporation 
being subject to suit as natural persons, 
forbidding the issue of stock except to 
bona fide subscribers, or the issue of bonds 
except for money or property received or 
labor done. That no foreign corporation 
is permitted to transact business on more 
favorable conditions than domestic cor- 
porations; that all property might be 
taken by the state for public. use. 

The act of July 9, 1918, did not ex- 
pressly exempt the physical properties of 
such corporation from state taxes. The 
application to the state for a charter had 
no suggestion of exemption. If an exemp- 
tion was to be claimed it was not brought 
to the notice of the state either by the 
act of July 9, 1918, or by the application 
for a state charter. Such exemption then 
must be by implication. 

The Supreme Court was of the opinion 
that such implication necessarily arose 
from the fact that the corporation was 
‘fereated and its property acquired and 
used for the sole purpose of producing a 
weapon of war’’; that it was created ‘‘only 
for the convenience of the United States 





to carry out its ends.’’ The opinion says 
‘it may be that if the United States saw 
fit to avail itself of machinery furnished 
by the state it would not escape the tax 
on that ground alone. But when we add 
the facts that we have recited we think it 
too plain for further argument that a tax 
could not be imposed,’’ and answered 
Question No. 2 ‘‘No.’’ 

The opinion then to support this doe- 
trine cites three cases. One, the Coglan 


ease,? a District Court case involving the 


taxation of property of the Fleet Corpora- 
tion which was not a state corporation and 
hence could not involve the question of 
the right of a state to control its creature 
and require obedience to the laws creating 
it. Another, the King County ecase.* This 
was decided by the Ninth Cireuit Court of 
Appeals, the same court that certified the 
questions in this ease. This was also a 
Fleet Corporation and not a state corpora- 
tion ease. The opinion also cites the Lin- 
ecoln County ease.5 This case was a Dis- 
trict Court decision, and being in the 
Ninth Cireuit simply adopted the opinion 
of the King County case. 

These three cases are the only authorities 
cited by the Supreme Court to sustain a 
doctrine of such vital importance to the 
states. These same decisions were before 
the Ninth Cireuit Court of Appeals at the 
argument of the case in question, and the 
King County case was decided by that 
same court. The Ninth Cireuit must have 
been of the opinion that these decisions 
were either not controlling or were incor- 
rect; otherwise the questions would not 
have been certified. 

The state contends that such doctrine 
destroys the sovereignty of the state, its 
right to exist and maintain itself; that the 
ownership of stock and bonds in a domestic 
corporation or the uses to which its prop- 
erty and activities are devoted could not 
cause a state creature to be superior to its 
creator and above the laws by which it ex- 
ists, and with no duty to maintain the ex- 
istence of the state. 


(3) 261 Fed. 425. 
(4) 282 Fed. 950. 
(5) 285 Fed. 388. 
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The doctrine of the Supreme Court in 
this case is contrary to the principles un- 
derlying the foundation of our dual form 
of government and contrary to the deci- 
sions of the Supreme Court from Chief Jus- 
tice Marshall’s time to the present. 

Chief Justice Marshall said: ‘‘No politi- 
eal dreamer will ever be wild enough to 
think of breaking down the lines that 
separate the states and of compounding the 
American people into one common mass.’’ 

Mr. Lineoln said: ‘‘It is my duty and 
my authority to maintain inviolate the 
right of the states to order and control 
under the Constitution their own affairs by 
their own judgment exclusively.’’ 

The right of the state to exist and main- 
tain itself and require state corporations to 
obey state laws has not before been ques- 
tioned. 

The right asserted by the state in this 
case is sustained by many decisions of the 
Supreme Court. 

In the Planters’ Bank of Georgia case,® 
the court said: 

‘*As a member of the corporation the 
government * * * exercises no other 
power in the management of the affairs of 
the corporation than are expressly given by 
the incorporation act.’’ 

In the Sloan Shipyards Corporation 
case and companion cases’ the court held 
that the Fleet Corporation was a separate 
entity and could be sued upon its contracts 
and obligations. 

In the Head & Armory ecase® the court 
said: 

‘‘A state corporation is a creature of 
Its qualities and disabilities 
are what the incorporating act has made it. 
* * * To this source of its being then we 
must recur to ascertain its powers.’’ 

In the Dartmouth College case® the 
court said: 

‘*Tt possesses only those properties which 
the charter of its creation confers upon it.’’ 

In the Earle case!® the court says: 


(6) 16 L. Ed. 244. 
(7) 66 L. Ed. p. 762. 
(8) 2 Cranch 127. 
(9) 4 Wheat. 636. 
(10) 13 Peters 519. 





‘*A state corporation can do no acts ex- 
cept such as are authorized by its charter 
and those acts must also be done by such 
officers or agents and in such manner as 
the charter authorizes. * * * When that 
law ceases to operate, and is no longer ob- 
ligatory, the corporation can have no ex- 
istence.”’ 

In the Thompson ease" the court says: 

‘*No one questions that the power to tax 
all property, business and persons within 
their respective limits is original in the 
states and has never been surrendered.’’ 

In the Peniston case!* the court says: 

‘‘That the taxing power of the state is 
one of the attributes of sovereignty; that 
it exists independently of the Constitution 
of the United States and underived from 
that instrument.’’ 

In the County of Santa Clara case!* Jus- 
tice Field said: 

‘“When the instrumentality is a creation 
of the state—a corporation formed under 
its laws—and is employed or adopted by 
the general government for its convenience, 
although to enlarge its use and render it 
more available, additional privileges and 
benefits are conferred by the government. 
upon the corporation, it remains subject to 
the taxing power of the state, unless Con- 
gress declares it to be exempt from such 
power.”’ 

In the Western Union Telegraph Co. 
case!* the court said: 

‘‘The company receiving the benefit of 
the law of the state for the protection of 
its property and its rights is liable to be 
taxed upon its real or personal property 
as any other person would be. It never 
could have been intended by the Congress 
of the United States in conferring upon a 
corporation of one state the authority to 
enter the territory of any other state and 
erect its poles and lines therein, to estab- 
lish the proposition that such a company 
owed no obedience to the laws of the state 
into which it thus entered; and was under 
no obligation to pay its fair proportion of 


the taxes necessary for its support.’’ 
(11) 9 Wall. 579. 
(12) 18 Wall. 5-50. 
(13) 18 Fed. 385. 
(14) 125 U. S. 530. 
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If the Spruce Corporation had been 
chartered in another state could it do busi- 
ness in the State of Washington on more 
favorable conditions than domestic cor- 
porations, contrary to the provisions of the 
constitution of the State of Washington? 

Must a domestie corporation existing 
only by state law be obedient to state law 
and if so, must it obey all, or only a part 
of such law? 

Have the incorporators the right to en- 
joy as a state corporation the privileges of 
state citizenship without assuming the bur- 
dens of maintaining the state? 

State governments are essentially neces- 
sary to the form and spirit of the general 
system. They existed as sovereign states 
before the Union. 

The states are component parts of the 
Union. Any idea of sacrificing them for 
the Union should not be entertained. 

The National Government should cer- 
tainly not by implication infringe upon the 
state constitutions or state laws. 

The states do not depend upon the 
Union for existence. The Union, however, 
does depend upon the states, for without 
the States no Union could exist. 

The above doctrine was laid down by 
Chief Justice Chase in Texas v. White.5 

The obligations of allegiance to the state 
and obedience to her laws are binding upon 
all citizens whether faithful or unfaithful 
to them. 

The duty of the United States is not to 
destroy the state, but to guarantee to it as 
a member of the union of sovereign states 
a republican form of government. 

The preservation of the states and the 
maintenance of their governments is as 
much within the care of the National Con- 
stitution as the preservation of the Union 
and the maintenance of the National Gov- 
ernment. The Constitution in all its pro- 
visions looks to the indestructible union 
composed of indestructible states. The 
above doctrine was also laid down by Jus- 
tice Chase in Texas v. White, supra. 

Can the state exist without power to tax 
the property of state corporations regard- 
(15) 7 Wheat. 564. 








less of the ownership of stock or the uses 
of the property? 

The doctrine laid down by the Supreme 
Court in the Clallam County case appears 
to have the elements of destruction of the 
states and their right to maintain them- 
selves as sovereign governments. 








INSURANCE—WAR RISK’ 
WHITE v. UNITED STATES 
299 Fed. 855 
(U.S. D. C. May 2, 1924.) 


Where insured by will designated aunt as 
beneficiary of one-half of war risk insurance, 
and died prior to enactment of Act December 
24, 1919, amending War Risk Insurance Act 
October 6, 1917 (Comp. St. Ann. Supp. 1923, § 
5l4aa et seq.), so as to permit designation of 
aunt as beneficiary after government had com- 
menced making payments to his mother, desig- 
nated as beneficiary in policy, aunt after such 
amendment was entitled to onehalf of the un- 
paid installments, and 1919 amendment, s0 con- 
strued, does not violate Const. Amend. 5, for- 
bidding taking private property without just 
compensation, since a citizen has no vested 
rights in statutory privileges. 


GRONER, District Judge. This case presents 
for decision the question as to whether the 
complainant is entitled to the whole of the 
proceeds of the policy of insurance issued by 
the government upon the life of George White, 
a soldier in the military service of the United 
States in the late European War, or whether 
her sister, Lucy Reeves, the intervening de- 
fendant, is entitled to a half share thereof. 

White was insured by the government under 
the War Risk Insurance Act of October 6, 
1917 (40 Stat. 398; Comp. St. 1918, Comp. St. 
Ann. Supp. 1919, § 514a et seq.) in the sum of 
$10,000, in which insurance he named his 
mother, Emma White (complainant), as the 
beneficiary. He died in the line of duty Octo- 
ber 4, 1918. On January 8, 1919, the Bureau 
awarded insurance to complainant at the rate 
of $57.50 per month, effective from the death 
of the insured, and continued to pay the same 
through January, 1921, amounting in all to 
the sum of $1,602.50. 

On July 1, 1918, three months and three days 
before his death, White wrote a letter to his 
aunt, Lucy Reeves (intervening defendant), as 
follows: 

“44th Company 11th Prov. Battilion, 155th 

Depot Brigaae. 
“Camp Lee Virginia, July Ist, 1918. 

“Dear Aunt: Your letter was rec. and I 
was glad indeed to hear from you and to know 
all was usually well and getting along alright, 
I am well and getting very well in camp. (I 
had my Insurance made to Mother But I wrote 
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to her and told her about it and If anything 
should happen to me she will get $57.50 a month 
until she had drawn $10,000, and she is to Give 
you Half of it. I couldn’t have it made out to 
Both of you all, now this is in case of any- 
thing Happen to me, Witch I Hope wont noth- 
ing happen to me, all I can do trust in the 


Lord. Whitch I am doing.) * * * 
“George White.” 


The act of Congress under which the policy 
was issued provided a restricted list of bene- 
ficiaries to whom the insurance should be pay- 
able in the event of death, and included, at 
the time the policy was executed, and also at 
the time of the soldier’s death, spouse, child, 
grandchild, parent, brother, or sister. The 
right to change the beneficiary, without the 
consent of such beneficiary, within the re- 
stricted class at any time during the life of 
the insured, or by last will, was authorized by 
the terms of the act, which further provide.’ 
that the insurance should no: be assignab e, 

subject to the claims of 
creditors of the insured or of the beneficiary. 


On December 24, 1919, the War Risk Insur- 
ance Act of October 6, 1917, was amended by 
enlarging the permitted class of beneficiaries 
to include uncles and aunts, nephews and 
nieces, brothers-in-law and sisters-in-law of the 
insured, and by further providing that all 
awards of insurance under the provisions of the 
act as originally enacted should be revised as 
of the first day of the third calendar month 
after the passage of the amendment, in ac- 
cordance with the provisions of the act as 
modified. This amendment brought Lucy 
Reeves, the intervening defendant, and the 
aunt of the soldier, within the prescribed class 
On February 19, 1921, the letter above quoted 
was duly admitted to probate as the true last 
will and testament of George White, and a copy 
thereof forwarded to the War Risk Insurance 
Bureau, after which time the award in favor 
of the complainant was suspended, and since 
which time no further payment has been made 
on account of said insurance. 

(1) No contention is made that the soldier’s 
letter, which has been admitted to probate as 
his will, is not a sufficient designation of a 
beneficiary to satisfy the requirements of the 
act. It is, however, insisted that since the 
designation, when made, was illegal, the rights 
vested in the compliinant by the death of the 
soldier while this illegality continued may not 
be divested by a subsequent act of Congress, 
curing the illegality, because to do so would 
be to offend agiinst the Fifth Amendment to 
the Constitution, forbidding the taking of pri- 
vate property without just compensation. And 
this presents the question upon which the case 
depends, namely, whether under a certificate of 
war risk insurance a beneficiary named therein 





acquires a vested interest in the insurance 
upon the death of the insured. 

Admittedly this would be true if the con- 
tract were the ordinary insurance policy, for 
it may be stated as the settled law that as to 
such contracts the beneficiary, during the life 
of the insured, where the policy permits a 
change of beneficiary at the will of the insured, 
obtains no vested interest in the insurance; 
but it is equally true that, upon the death of 
the insured without a change of beneficiary, 
the rights under the policy become vested, and 
may not be divested nor diminished in value 
by any act of the insurer or by any subse- 
quent change of law. The policy of insurance 
sued on, however, is not the ordinary form used 
by insurance companies generally. It is a con- 
tract made pursuant to the provisions of a 
federal statute, and must be construed with 
reference to such statute. The primary pur- 
pose of the act was to afford protection to the 
soldier and his dependents, and the premiums 
charged constitute a comparatively small part 
of the expense involved. As was stated by 
Senator Williams, in charge of the bill, in the 
Senate, it was not the purpose of the govern- 
ment to go into the insurance business, but 
rather to afford protection not otherwise ob- 
tainable to the soldiers and their dependents 
(55 Cong. Rec., p. 7690), or, as was said by 
Comptroller Warwick: 

“It is not an out and out contract of insur- 
ance on an ordinary business basis; neither is 
it a pension, but it partakes of the nature of 
both.” Op. to Sec’y Treas., July 5, 1919. 

The application for insurance is not subject 
to rejection, or acceptance, at the discretion of 
the government, but the right, if exercised 
within the prescribed time, requires the issu- 
ance of the insurince in accordance with the 
application. It is non-assignable, is not sub- 
ject to the claims of creditors, and the rights . 
under it may be terminated by certain desig- 
nated unlawful conduct on the part of a sol- 
dier’s widow. The application, which is made 
a purt of the contract, in itself provides that 
the insurance is granted under authority of the 
act of Congress, and subject to all the pro 
visions of the act and to any amendments 
thereto, and to all regulations thereunder, now 
in force or which may thereafter be adopted. 

(2) The extent to which the contract. was 
subject to existing and future laws made in 
relation thereto, as well as to the regulations 
then existing and thereafter made, is very fully 
and ably discussed by Judge Donahue, speak- 
ing for the Circuit Court of Appeals, Sixth 
Circuit, in the case of Helmholz et al. v. Horst 
et al., 294 Fed. 417, in which, after summar- 
izing the differences between private contracts 
of insurance and war risk insurance, and the 
reasons for such differences, he concludes: that 
subsequent amendments of the War Risk In- 
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surance Act and subsequent regulations affect- 
ing the contract, which is still in force, do not 
impair the obligation of an existing contract, 
but are in direct conformity to its terms and 
in furtherance of its purpose and intent, and 
that therefore it is “evident that the beneficiary 
named by the insured, or designated by law, 
takes no vested interest in the insurance other 
than to the accrued payments during the time 
the beneficiary was entitled (by then existing 
law) to receive the same.” 

The facts in the Horst Case are so nearly 
identical with those in the case under consid- 
eration that it is impossible to distinguish 
them. There, as here, the soldier desired to 
designate his aunt, with whom he had lived, 
as beneficiary. There, as here, he was advised 
that this was not permissible under the exist- 
ing law; and there, as here, he executed a will 
bequeathing his insurance money to his aunt. 
He was wounded at Belleau Wood, and died in 
June, 1918, and the Bureau awarded the bene- 
fits of his certificate of insurance to his brothers 
and sisters, as statutory beneficiaries. After 
the amendment of 1919, his aunt, having been 
brought within the provisions of the act by 
that amendment, claimed under the will as to 
all then unpaid installments, and the decision 
was in her favor, upon the ground that the 
amendment violated no vested rights, because 
there were none, but gave effect to the true 
intent of the insured. 

A similar conclusion is announced by Judge 
Witmer in the case of Cassarello v. U. S. (D. 
C.), 271 Fed. 486, affirmed (C. C. A.) 279 Fed. 
396. In that case a soldier to whom insurance 
had been issued designated his stepbrother as 
beneficiary. After the death of the soldier an 
award was made to the designated beneficiary, 
who, however, survived his stepbrother only a 
few months, but left a will bequeathing the 
installments of insurance monéy to which he 
was entitled to his mother and his wife. After 
quoting at considerable length the various pro- 
visions of the War Risk Insurance Act, and of 
the rules and regulations of the department 
made to carry out the terms of the act, Judge 
Witmer states the result to be as follows: 

“Nor is there anything in the language of 
the act itself, or as appearing from the discus- 
sions of the bill by committee members on the 
floor, to lend countenance to any construction 
that a beneficiary had a vested right in the 
installments not yet accrued, even after the 
death of the insured, but the contrary seems to 
have been in mind.” 

In line with the above, see, also, Gilman v. 
U. S. (Circuit Court of Appeals, Third Cir- 
cuit), 294 Fed. 422. 

(3, 4) In the instant case the soldier desired 
to divide the insurance accruing in the event 
of his death between his mother and his aunt. 
Finding that the then existing law did not per- 





mit the designation of his aunt, he made the 
designation of his mother alone, simultaneously 
communicating his desire that any sum pay- 
able under the insurance should be equally 
divided. Under the existing law he had the 
right within his lifetime, or by last will, to 
designate the beneficiary, and likewise to 
change the same, provided the person so desig- 
nated was within the class permitted by law. 
He made a will designating his aunt as bene 
ficiary of one-half of the insurance, and to that 
extent revoked the previous designation of his 
mother for the whole. This designation was in- 
effective only because the aunt was not within 
the class permitted by Congress to be desig- 
nated. 

In granting the insurance, it was within the 
power of the United States to say to what per- 
sons and under what circumstances the in- 
surance would be paid, and the power to re- 
strict the class of beneficiaries could afterwards 
be exercised to enlarge it. In the amendment 
of December 24, 1919 (Comp. St. Ann. Supp. 
1923, § 514aa et seq.), Congress did not inter- 
fere with payments made prior to that date, 
but provided specifically that nothing con- 
tained in the amendment should interfere with 
the payment of the monthly installments due 
under an insurance policy up to and including 
the second calendar month after the passage 
of the amendment, but that the award and the 
payments thereunder should be revised as of 
the first day of the third calendar month after 
its passage. It has long been settled law that, 
by retroactive legislation, property may be 
taken from a person, which, were it not for 
such legislation he could have held as his own. 
As has been already stated, the designation of 
the intervening defendant was in all respects 
regular, except that she was without the class 
permitted to be so designated. Until this re 
striction was removed she had no legal right 
which she could assert, but when it was re 
moved her rights to participation in the bene 
fits of the insurance from that day forward 
were wholly restored. To hold otherwise 
would be to reverse the general rule that a 
citizen has no vested rights in statutory privi- 
leges and exemptions, or that equally salutary 
rule that there can be no vested right to do a 
wrong. 

The conclusion of the court is, therefore, that 
as to all installments now due and hereafter 
becoming due the same shall be equally divided 
between the complainant and the intervening 
defendant, and a decree will be entered accord- 
ingly; the costs to be divided. 


NOTE—Retroactive Effect of Amendment to 
War Risk Insurance Act.—This is the first case 
we have noticed on this precise point, and we 
publish the case in full on account of its im- 
portance. 
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Alabama 2, 7, 24, 32, 61, 77 
Arkansas 15 
California 18, 30, 59, 62 
Delaware 40 
Florida 23 
Georgia 37, 38, 42 
Indiana 1, 49, 76 
lowa 13, 33, 44 
Kansas 8, 16, 17, 39, 47, 63, 74 
Kentucky 10, 25, 50, 67 
Louisiana 19, 65 
Maine 56 
Massachusetts 4, 6, 28, 35, 45 
Michigan 3, 5, 72 
Mi ta 26, 54 
Mississippi 21° 64 
Missouri 34, 36, 41 
Nebraska 71 
New Jersey 20, 29, 60 
New York 9, 22, 31, 57, 66, 70, 75 
North Carolina 43, 52 
Ohio 68, 69 
Pennsylvania 55 
South Carolina 27 
South Dakota 51, 73 

exas 12, 48, 58 
Utah 14 
Virginia 11, 46 
West Virginia 53 





1. Automobiles—Signals.—Where parties in auto- 
mobile approaching a railroad track were signaled 
by a flagman to cross, and there was noth- 
ing to cause a reasonably prudent person to hesi- 
tate and investigate, they had a right to re.y upon 
the representation of the flagman.—Pittsburgh, C., 
C. & St. L. R. Co. v. Cook, Ind., 144 N. E. 478. 


2. Bailment—Use of Automobile.—As between 
the owner of a car used for professional purposes 
and his wife using same, by permission, for: her 
own pleasure, the relation of bailor and _bailee 
exists, and bailor is liable only for his negligence 
in permitting an incompetent bailee to use same.— 
Bradley v. Ashworth, Ala., 100 So. 663 


3. Bankruptcy—Adverse Claims.—A person hold- 
ing possession acquired prior to commencement of 
bankruptcy proceedings of bankrupt’s property un- 
der substantial adverse claim of lien through legal 
proceedings, such as attachment, is an adverse 
claimant, and cannot be compelled to litigate his 
right to such possession in summary proceedings 
in bankruptcy court.—In re Oliver, Mich., 298 Fed. 


4.—Attached Property.—Where an _ insoivent 
debtor consented to a sale of attached property in 
accordance with G. L. Mass. c. 223, §§ 52, 87-93, 
allowing a sale of attached property and the sub- 
stitution of the proceeds thereof, held that the 
debtor did not commit an act of bankruptcy by 
permitting such sale.—In re A. & M. Motor Car 
Co., Mass., 298 Fed. 944. 


5.—Reserve Title.—Where the contract under 
which personal property was transferred to bank- 
rupt, with reservation of title, provided that the 
seller might enforce payment of the purchase price 
without passing title to the purchaser, it was not 
one of conditional sale, but of absolute sale with 
reservation of title as security, and in view of the 
law of Michigan was invalid against bankruptcy 
trustee, where not recorded as a chattel mortgage. 
—In re Harmony Theatre Co., Mich., 298 Fed. 662. 


6.—Returned Merchandise.—Assignee of ac- 
counts, receivable, under contract giving assignee 
title to merchandise represented by accounts re- 
turned to assignor, was not. entitled, as 
against assignor’s trustee in bankruptcy, to goods 
returned prior to bankruptcy, mingled in general 
stock, under Bankruptcy Act, §§ 47a, 70a (Comp. 
St. §§ 9631, 9654), but was entitled to goods re- 
turned subsequent to bankruptcy notwithstanding 
failure to prove that goods returned were identical 
goods sold, where goods returned were the exact 
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equivalent in quantity, style, and description of 
goods sold in the absence of a showing of dishonest 
practices on part of customer.—In re Rogers, 
Mass., 298 Fed. 987. 


7.—tTrustee.—Where department store leased 
out departments to others, and took certain per- 
centage of gross receipts as rental, and furnished 
cashiers, who handled all money and paid to 
lessees money due them weekly, the store was 
trustee for lessees, and on its bankruptcy lessees 
could trace funds.—In re Steele-Smith Dry Goods 
Co., Ala., 298 Fed. 812. 


8. Banks and Banking—Accessories.—A person 
prosecuted for counseling, aiding, or abetting com- 
mission of such an offense may procure abatement 
of the prosecution in the same manner as though 
ae ky principal.—State v. Johnson, Kan., 226 

ac. ; 


9.—Certified Checks.—It was no defense to ac- 
tion on certified check that holder converted check 
and diverted it from purpose for which maker gave 
it to him.—Marie Antoinette Realty Co. v. York- 
ville Bank, N. Y., 205 N. Y. S. 395. 


10.—Checks.—That check on its face is made 
payable to one as agent is notice that payee is 
acting in that capacity and that he can only give 
title for benefit of person whom he represents, and 
bank paying out deposit of such check by agent 
on individual account is liable by  principal.— 
ws * aca Nat, Bank of Hopkinsville, Ky., 


11.——Contracts.—Neither implied nor inherent 
powers of cashier by virtue of his office authorizes 
him without consideration to bind his bank by a 
verbal executory contract.—Citizens & Marine 
Bank of Newport News v. McMurran, Va., 123 S. 
E. 


12.—Deposits.—The character of a special deposit 
was not altered by bank entering deposit upon its 
books as a general deposit and commingling it with 
other funds, where this was not done with the 
knowledge of depositors, and it being bank's duty 
not to commingle it with other funds or to treat 
it as a general deposit.—First Nat. Bank of Ranger 
v. Price, Tex., 262 S. W. 797 


13.—Guaranteed Assets.—Where sellers of bank 
stock guaranteed assets thereof, act of one of 
their number in subsequently selling worthless 
paper to bank did not impose an obligation upon 
his coguarantors, where his agency was limited to 
transferring the stock certificates which had been 
placed in his possession for delivery.—Moehn v. 
Hedrick, Iowa, 199 N. W. 252. 


14.—Quo Warranto.—Information in nature of 
quo warranto in name of state will not lie to try 
title to an office in a corporation not created b 
authority of the state, in view of Comp. Laws 191 
§ and will not lie to try title to office o 
director of national bank.—State v. Barboglio, 
Utah, 226 Pac. 904. 


15.—Notice.—Where bank knew of tenancy at 
time sub-tenant deposited funds from sale of cot- 
ton to credit of tenant which it afterwards applied 
on tenant’s debt, it was charged with notice that 
landlord. under Crawford & Moses’ Dig. §§ 6892, 
6894, had lien thereon for rent.—Miller County Bank 
& Trust Co. v. Beasley, Ark., 262 S. W. 981. 


16.—Real Property.—Real property in the hands 
of a receiver of a bank acquired by the bank 
through fraud can be ordered returned to the _per- 
son defrauded in an action by him to rescind the 
transaction, and his claim to the property ma 
ordered preferred to the claims of general creditors 
of the bank.—Steele v. Citizens’ State Bank, Kan., 
227 Pac. 352, 


17. Bills and Notes—Officers.—An officer or di- 
rector of a bank who gives his note to the bank 
to take the place of notes representing excess 
loans, and for the purpose of making the banking 
department believe it to be an asset of the bank, 
is estopped from asserting a secret understand 
that he is not to be held liable.—Cedar State Ban 
v. Olson, Kan., 226 Pac. 995. 


18.—Security.—Proof that notes were assigned 
to plaintiff before maturity as collateral security 
for payment of debt, held to sustain plaintiff's 
burden of showing that it was an innocent holder, 
shifting on makers the burden of showing circum- 
stances creating presumption that plaintiff knew 
the facts impeaching Pe ee State 

Cc. 
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19. Bridges—Tractors.—Where plaintiff driving a 
10-ton caterpillar tractor with a trailer across a 
bridge was injured when bridge gave way. there 
could be no recovery; defendant town having for- 
bidden use of such machines on bridge which was 
sufficient to care for ordinary traffic, but not 
built to sustain weight of tractor with its trailer.— 
Carter v. Town of Minden, La., 100 So. 536. 


20. Brokers—Commissions.—A rea! estate broker 
earns his commission when he secures a buyer on 
seller’s terms, either as originality propounded or 
as settled by agreement between seller and buyer. 
—Dickinson v. Walters, N. J., 125 Atl. 235. 


21. Carriers—Jim Crow Laws.—Where a carrier 
is required by law to provide separate coaches for 
the white and colored races and required to en- 
force the law, it must do so in a reasonable man- 
ner, and, if a conductor in enforcing the rule 
curses a passenger or acts in an offensive and in- 
sulting manner, the carrier is !iable for substantial 
damages, and recovery is not limited to nominal 
— Cent. R. Co. v. Cox, Miss., 100 

0. " 


22.——License.—Where defendants operated 
busses in competition with plaintiffs railroad 
without obtaining a certificate of convenience and 
necessity, his operation is illegal, and plaintiff may 
enjoin it. kaw we Traction Co. v. Walker, N 
Y., 205 N. Y. S. 


23.——Strikes.—The word “‘strike’”’ in such a con- 
tract includes all strikes, whether called ‘‘outlaw ” 
or strikes not calied officially by the organizat on 
or labor union of which the strikers are members, 
or regularly called and organized strikes, if the 
strike is so general and affects the facilities of the 
carrier so as to render it impossible for it to make 
prompt and safe delivery of goods intrusted to it 
for transportation.—American Ry. Express Co. v. 
Johnson, Fla., 100 So. 743. 


24. Chattel Mortgages—Recording.—Under Code 
1907, § 3373, the recordation of a mortgage given 
under a name other than mortgagor's real name is 
not constructive notice to a subsequent mortgagee 
of samme property.—Ingram v. Watson, Ala., 100 So. 


25. Commerce—lInterstate.—Where persons ap- 
pointed as agents purchased silos, to be manufac- 
tured and shipped from another state, and slos 
were shipped to principal and then delivered, and 
note was executed and made payable in Kentucky, 
transaction was one of “interstate commerce,’ and 
Ky. St. § 199b, relating to doing business under 
assumed name, did not operate.—Western Si.o Co. 
of Des Moines v. Johnson, Ky., 262 S. W. 1093. 


26.——Service.—As respects suits for personal in- 
juries occurrin ~ | in another state to employee of 
foreign railroad, who is not citizen of Minnesota 
Gen. St. Minn. 1913, § 7736, providing that any 
foreign railroad ticket or freight agent within state 
may be served with summons for corporation 
within county where action is brgught, is uncon- 
stitutional, as unreasonably burdening interstate 
commerce, regardless of fact that railroad has 
paseo in Minnesota.—Weinard vy. Chicago, M. 
& St. P. Ry. Co., Minn., 298 Fed. 977. 


27. Constitutional Law—Contracts.—Act March 
12, 1917 (30 St. at Large, p. 348), declaring that 
rights of gas and electric company to canal under 
grant from state had been forfeited for non-per- 
formance of conditions subsequent, and :uthorizing 
action to enforce performance of conditions, held 
not to impair contractual obligations or violate due 
process clause on theory, that there was no con- 
dition subsequent.—State v. Columbia Ry., Gas & 
Electric Co., S. C., 123 S. EB. 646. 


28.——Minimum Wages.—G. L. c. 151, §§ 12, 13 
punishing any newspaper refusing to publish pro- 
ceedings of minimum wage commission at regular 
rates, is invalid, as interfering with right of con- 
tract, under Const. pt. 1, Dec.aration of Rights, 
— 1, 10, 12—Commonwealth v. Boston Tran- 

cript Co., Mass., 144 N. E. 400. 


29.——-Zoning Laws.—A zoning ordinance shames 
pursuant to P. L. 1920, p. 455, as amended by P. 
L. 1922, p. 277, seeking to change a neighborhood 
used for years as an industrial section w.thout 
detriment to the public health, safety, or general 
welfare, into a residential district. he'd void as 
an invasion of right of private property guaranteed 
by federal and state Constitutions.—Cooper Lum- 
ber Co. v. Dammers, N. J., 125 Atl. 325. 





30. Corporations — Authority «to Contract. — 
Neither president nor vice-president of corporation, 
by virtue of such office alone has authority to 
contract for legal services — its behalf.—Campbell 
v. Hanford, Calif., 227 Pac. 234. 


31.——Stocks.—Where certificate of incorpora- 
tion provided that preferred stock should receive 7 
per cent cumulative dividends and common stock 
should receive annual dividends of 7 per cent, any 
surplus to be distributed pro rata to preferred and 
common stock, held that common _ stockholders 
were not entitled to amounts they woud have re- 
ceived in former years, if earnings in those years 
had justified it, before dividing surplus with pre- 
ferred ae —Lockwood v. General Abra- 
sive Co., N. Y., 205 N. Y. S. 511. 


32. ee bvitag Meelis difference be- 
tween reasonable market value immediately before 
and immediately after injury is usual measure of 
damages to automobile, opinions as to value often 
differ so widely that reasonable cost of repairs ac- 
tually made, reasonab:e value of hire or use of the 
car while damaged, expense of removal from repair 
place, etc., are provable.—Mobile Light & R. Co. 
v. Gadik, Ala., 100 So. 837. 


33. Estoppel—Mechanics’' Lien.—Where bank as 
security for debt owing it took deed for undivided 
interest in land, but withhe:d it from record for 
purpose of giving it debtor false credit, bank was 
estopped to assert its deed against mechanics 
lien, subsequently filed by act of bank’s officer in 
connection with employment of lienholder to make 
repairs on property. —Maine v. Waterloo Sav. Bank, 
Iowa, 199 N. 414. 


34. Frauds, Statute of.—Commodities.—Oral sale 
of German marks during war with Germany was a 
transaction in which the parties dea:t with the 
marks as a commodity, and not as money, and 
fell within the statute, necessitating delivery and 
acceptance, or writing.—Liepman v. Rothschild, 
Mo., 262 S. W. 685. 


35. Patents.—A contract to pay one-third 
profits made from contemplated invention and 
patent, though oral, is not subject to a defense, 
under G. L. c. 259, § 1, cl. 5, that it cannot be per- 
formed within a year, since in conceivable circum- 
stances it might be performed within year.—Bolton 
v. Van Heusen, Mass., 144 N. E. 384. 


36. Homicide — Intoxicating Liquor.—Officers 
were not in performance of a duty when they pur- 
sued a car which they suspected contained in- 
toxicating liquors and fired their revolvers, which 
resulted in the death of a non-participant; such 
offense constituting a misdemeanor with no right 
of arrest unless committed in their presence, in 
view of Rev. St. 1919, ig 7875, 7959.—State v. Gart- 
land, Mo., 263 S. W. 165 


37. Husband and pe a ee 
wife knew at time loan was made on property of 
promise of husband to give lender security deed 
therefor, was present when transaction was exe- 
cuted, saw lender execute check and her husband 
execute and deliver note with reference to property 
on reverse side, she was estopped to assert facts 
tending to dispute his right to ag yA +. lender 
such security.—Hurst v. Hurst, Ga., 123 S. E. 261. 


38.——Illegal Contract.—‘‘A contract vast 
husband and wife, made with the intention of pro- 
moting a dissolution of the marriage re‘ation, is 
contrary to public policy and void.’ Sumner v. 
Sumner 121 Ga. 1 (3), 48 S. E. 727; Birch v. An- 
thony, 109 Ga. 349, 34 S. E. 561, 77 Am. St. Rep. 
379. Under the facts of this case, where a suit 
brought by the husband against the wife was 
pending, and the husband entered into an oral 
agreement to pay a stipulated sum monthly, the 
same to be made the final judgment of the court, 
and where there was evidence tending to show 
that it was a part of the agreement that the de- 
fendant would make no appearance at the trial, 
such a contract was void under the principle ruled 
above. It fo.lows that, where such contract was 
repudiated by the plaintiff, and thereafter the 
divorce case proceeded to trial, and the first ver- 
dict was returned for the plaintiff, the court did 
not err in refusing to set aside the verdict and 
judgment, on the ground that the same was pro- 
cured by fraud and misrepresentation, consisting 
of a breach of the aforesaid contract.—Don v. Don, 
Ga., 123 S. E. 268. 

39. Insurance—Accident.—An injury Poon at 
once and is continuous, with'n the meaning of an 
accident insurance policy, when it follows directly 
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from the accidental hurt within such time as the 
processes of nature consume in bringing the per- 
son affected to a state of incapacity to prosecute 
his occupation.—Rabin v. Central Business Men’s 
Ass’n, Kan., 226 Pac. 764. 


40.—Agency.—Action of treasurer and general 
manager of insured corporation, who was in com- 
plete charge of the corporation and dominated its 
affairs and exercised all functions of board of 
directors, in instigating fire to enable corporation 
to profit thereby precludes recovery on _polic'es.— 
Northern Assur. Co. v. Rachlin Clothes Shop, Del., 
125 Atl. 184. 

41.——Agency.—If an oral insurance contract was 
to be regarded as temporary, insurer could not 
escape liability on the ground that the contract 
was not sooner reduced to writing, where the fault 
was wholly its agent’s and not insured’s.—Shelby 
¥ Gonnoetiout Fire Ins. Co. of Hartford, Mo., 262 


42.—Automobile.—A provision in a policy of 
automobile insurance against loss by fire, that “in 
the event of disagreement as to the amount of loss 
or damage the same must be determined by com- 
petent and disinterested appraisers, before recov- 
ery can be had hereunder; the assured and this 
company shall each select one, and the two so 
chosen shall then select a competent and disin- 
terested umpire; thereafter the appraisers together 
shall estimate and appraise the loss or damage, 
stating separately sound value and damage, and, 
failing to egree, shall submit their differences to 
the umpire; and the award in writing of any two 
shall determine the amount of such loss or dam- 
age,’”’ does not constitute a condition precedent to 
recovery on the part of the insured. where the 
insurer takes no steps to require an appraisal, 
and does not appoint an appraiser, but on the 
contrary fixes for himse:f and declares the only 
amount which will be allowed the insured as the 
amount of the loss sustained by him.—Atlas Assur. 
Co. v. Williams, Ga., 123 S. E. 697. 


43.—Automobile.—In an action for loss of an 
automobile on a standard fire policy, which con- 
tained a provision that the insurer should not be 
liable for loss or damage caused directly or in- 
directly by theft, larceny of the car did not ipso 
facto avoid the policy, and whether the loss was 
caused directly or indirect:y by theft was a mat- 
ter which cou!d finally be disposed of only by a 
jury.—Osmond Barringer Ss v. Standard Fire 


Ins. Co., N. C., 123 S. E. 3 
44..—Disability—Farmer, by loss of leg, held 
“permanently, continuously, and 


not prevented s 
who!ly from performing any work or following any 
occupation for compensation or profit,’ within dis- 
ability insurance policy.—Hurley v. Bankers’ Life 
Co., Iowa, 199 N. W. 343. 


45.——Furniture Dealers.—Agreement in lease 
contract of furniture dealer to give receipt for 
balance due on death of purchaser is a ‘contract 
of insurance,” under G. L. c. 175, 2, which only 
may be written in companies in manner authorized 
by law in view of section 3.—Attorney General v 
C. E. Osgood Co., Miss., 144 N. E. 371. 


46.——Representations.—Where applicant for life 
insurance was not asked if she ever had cancer, 
and did not state that she never had cancer, there 
was no “false representation material to risk.” 
under Code 1919, § 4220.—Williams v. Metropolitan 
Life Ins. Co., Va., 123 S. E. 509. 


47.——Time.—Under an accident insurance policy 
issued to a fireman, insuring him ——— bodily 
injury sustained during the term of the policy, 
which injury shall directly, immediately. wholly, 
and continuously disable the injured from attend- 
ing to any and every kind of duty pertaining to 
his business as a fireman, liability is not limited 
to any period short of the insured’s life for a per- 
manent injury sustained by him during the term 
for which the policy was issued.—Spencer v. Kan- 
sas Casualty & Surety Co., Kan., 227 Pac. 357. 


48.—wWaiver.—If insured knew of falsity of in- 
sured's representations as to physica! condition or 
previous state of health, or of her true condition 
when policy was delivered, it waived right to con- 
test on such ground.—American Nat. Ins. Co. v. 
Stevens, Tex., 262 S. W. 833. 

49. Intoxicating Liq s—Pc ion.—It is not 
an offense against laws of Indiana to keep intoxi- 
cating liquor, with intent to sell, or to keep or 
possess intoxicating liquor.—Smith v. State, Ind., 
144 N. E. 471. 








50. Landlord and Tenant—Surrender of Posses- 
sion.—There “was no surrender of possession or 
termination of tenancy, where tenant moved off 
premises and back within three days without notice 
a landlord.—Eversole v. Barker, Ky., 262 S. W. 


51. Licenses—Blue Sky Law.—In a suit by a 
corporation against a stockholder on a note for 
new stock, where defendant subscribed for stock, 
attended meetings, received dividends, and was 
present at a meeting at which the increase of 
stock was voted, he was estopped to deny that he 
was a stockho der on the ground that the Blue 
Sky Law was not complied with, in view of Rev. 
Code 1919, § 10129, providing it should not apply 
to an increase of stock sold to stockholders, and 
the fact that it did not contain the provision of 
section 10146, as added by Laws 2d Sp. Sess. 1920, 
c. 82, § 4, making void contracts, etc., given for 
stock sold in violation of law.—Winfred ers’ 
Co. v. Smith, S. D., 199 N. W. 477. 


52..—Dealer.—A bank taking bill of sale to num- 
ber of automobiles in dealers’ hands is liable for li- 
cense tax of $500 for each year that it was at- 
tempting to sell such automobiles under Pub. 
Laws 1919, c. 90, §§ 72, 85, 87, Pub. Laws Ex. Sess. 
1920, c. 65, and C. S. § 7851, though automobiles 
were being sold only to satisfy indebtedness of 
dealer.—American Exch. Nat. Bank v. Lacy, N. 
C., 123 S. E. 475. 


53. Master and Servant—Agency.—Where the 
owner allows his stepdaughter, who is a member 
of his family, to drive an automobile maintained 
by him for the comfort, convenience, pleasure, 
entertainment, and recreation of his family. 
whereby she negligently injures the property of 
a third party, he is liable; the stepdaughter, un- 
der the circumstances, being regarded as the nt 
or servant of the owner.—Jones v. Cook, W. Va., 
123 S. E. 407. 

54.——Family Automobile.—The family automo- 
bile doctrine is based upon the relationship of 
principal and agent or master and servant. The 
defendant owned a family automobile. His son, 
who was of age. but a member of the household, 
with his permission, took it for a trip to South 
Dakota with a young woman, with whom he was 
keeping company. and her mother. The auto 
overturned and the young woman was killed and 
her mother was injured. There was testimony 
that the purpose of the son and the young woman 
in going to South Dakota was to get married 
there. The paintiff requested the tr court to 
charge that if such was the fact the automobile 
was in use for a family purpose. The court re- 
fused and left it to the jury to find whether it 
was in use as a family car. It is held that the 
court did not err in refusing the plaintiff's in- 
struction; and there was no error prejudicial to 
the plaintiff in submitting to the jury the defend- 
ant’s liab'lity under the family automobi'e doc- 
trine —Payne v. T.eininger, Minn., 199 N. W. 435. 


55.—Hiring Out Trucks.—Where owner is en- 
gaged in business of hiring out trucks, and fur- 
nishing a driver as part of the hiring, when acci- 
dent happens in course of —_ owner is liable 
in damages: presumption that, if injury happened 
while driver was operating truck, it was in origi- 
nal master’s business being rebuttable.—Thatcher 
v. Pierce, Pa., 125 Atl. 302. 


56.——Incident of Employment.—Where injury to 
city hospital superintendent occurred while trim- 
ming trees on grounds under directions of two 
members of board of overseers, held that com- 
mission did not err as matter of law in holding 
that accident arose out of superintendent’s em- 
ployment; trimming trees being reasonably inci- 
dental to his work.—Pennell v. City of Portland, 
Maine, 125 Atl. 143. 


57. Municipal 
Where. when ordinance of city of Niagara Falls, 
prohibiting coal business in any except industrial 
or unrestricted districts. was anon . there were 
no petitions to amend zoning ordinance before it, 
Laws 1920, c. 633, requiring reference to zoning 
commissioners, was not applicable, and ordinance 
was valid. under General City Law, § 83, added by 
T.aws 1920 c. 743.—Welch v. City of Niagara Falls, 
N. Y., 205 N. Y. S. 454, 


58. Nuisance—Trees and Flowers.—Physical dis- 
comfort and annoyance from being deprived, on 
account of alleged nuisance, of the pleasure de- 
rived from trees and flowers is not an element of 
damages.—Hargrove v. Fort Worth Elevators Co., 
Tex., 262 S. W. 868. 


Corporations—Zoning Laws.— 
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59. Robbery—Possession.—Money in a _ theater 
at night must be considered in possession of jani- 
tors and watchmen, so that its taking by force 
against them constituted robbery and not larceny. 
—People v. Dean, Calif., 226 Pac. 943. 


60. Sales—Delivery.—Where, in an action under 
section 63, par. 3. of the Sales of Goods Act (C. 
S.. p. 4662), the plaintiff is entitled to recover ‘‘the 
price” of an automobile truck, he is entitled to 
the full purchase price, with interest thereon, even 
though the contract provided for an allowance to 
the defendant for a second-hand truck to be de- 
livered to the plaintiff, where it appears that the 
defendant did not deliver such second-hand truck 
to the plaintiff nor offer to do so.—Rice-MacRae 
Motor Truck Co. v. Wurst, N. J., 125 Atl. 112. 


61.——Warranty.—Where buyer claimed breach 
of warranty of lumber, damages for his inconven- 
fence and expense in getting it to its destination, 
having it prepared for uses for which it was or- 
dered, and inconvenience and expense in procuring 
kind and quality of lumber ordered, were not re- 
coverable.—Robinson v. Steverson, Ala., 100 So. 910. 


62. Searches and Seizures—Warrants.—An affi- 
davit of a customs agent, that he “has reason to 
believe and does believe’’ that a fraud is being 
committted against the laws of the United States 
by the use of a building described, does not con- 
stitute a lawful basis for the issuance of a search 
warrant, under either Espionage Act 1917, tit. 11, 
§ 5 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 
104964%e). or Tariff Act 1922, § 595 (Comp. St. Ann 
Supp. 1923, § 5841h15).—United States v. Lai Chew, 
Calif., 298 Fed. 652. 


63. Statutes—Court of Industrial Relations.— 
The Supreme Court of this state is controlled by 
the decision of the Supreme Court of the United 
States declaring invalid all that part of chapter 29 
of the Laws of 1920 which confers on the court of 
industrial relations the power to fix wages, but 
the order of that court fixing wages for overtime 
at time and one-half concerns working conditions 
and is legal.—Court of Industrial Relations v. 
Charles Wo'ff P. Co., Kan., 227 Pac. 249. 


64.——Fees and Taxes.—The fact that chapter 
116, Laws of 1924, provides that the fees and taxes 
derived shall be paid into the county road fund, 
while the title of the act provides that such taxes 
shall be paid into the state highway fund and the 
county road fund, does not render said act vio- 
lative of the provision of section 71 of the Con- 
stitution of 1890 that the title of an act ‘ought 
to indicate clearly the subject-matter or matters 
of the proposed legislation,’’ since this provision is 
merely advisory or directory.—Roseberry v. Nors- 
worthy, Miss., 100 So. 514. 


65. Theaters and Shows—Elevated Floors.— 
Where seats in moving picture theater were placed 
on level 8 inches above aisles, held not negligence 
to fail to light floor where change of level occurred, 
warranting recovery for injuries to patron in step- 
ping down; no previous similar accident having oc- 
seered.—Givens v. De Soto Bldg. Co., La., 100 So. 


66. Trusts—Carrying Charges.—Under a_ will 
providing that life tenant shall pay out of her 
income all netessary charges for maintenance and 
repair, retaining the net balance for her own use 
held that taxes and other carrying charges on un- 
productive portions of the estate must be deducted 
from life tenant’s income.—In re Schuster’s Will, 
N. Y., 205 N. Y. S. 268. 


67. Workmen’s Compensation—Impure Air.—In- 
jury resulting from breathing impure air and poi- 
sonous gases in a mine is not one compensable un- 
der Workmen’s Compensation Act (Ky. St. § 4880). 
—Ky., 263 S. W. 342. 


68.——Incident to Emp‘oyment.—Where one em- 
ployed by a municipality as a street cleaner, while 
so engaged, tells a person who has swept dirt into 
the street, in violation of a city ordinance, that he 
is ‘‘violating said ordinance,’’ whereupon the street 
cleaner, continuing his work, is violently assaulted 
from behind and injured by such person, without 
provocation, such injury is sustained “in the 
course of his employment” under the terms of the 
Workmen’s Compensation Act.—Delassandro v. 
Industrial Commission, Ohio, 144 N. E. 138. 


69.—Incident to Employment.—An employee of 
a street railway who was injured at the car stop 





where he left the street car in order to go to his 
employment, having been conveyed to his work on 
the street car as a part of the contract of em- 
ployment, is injured in the course of his employ- 
ment, and is remitted to the Workmen’s Compen- 
sation Act for compensation.—De Camp v. Youngs- 
town Municipal Ry. Co., Ohio, 144 N. E. 128. 


70.—Incident to Employment.—Where express 
messenger, who was not in charge of cars con- 
taining valuables, and whose duties were com- 
pleted, except to have his time checked, jumped 
from train when it slowed down at a bridge one- 
fourth of mile from terminal station, to save walk 
of two miles from coach yards, and was injured, 
he'd that in view of fact that this custom had been 
at least tacitly approved by employer, his injuries 
were incident to the employment, within Work- 
men’s Compensation Law; rules of company for- 
bidding messengers to leave cars, or to leave regu- 
lar run without permission, not being applicable.— 
oo Ry. Express Co. i, om 


71.—Independent Contractor.—One who con- 
tracts with a county to furnish tools, appliances 
and labor. to load, haul and evenly spread 1.500 
cubic yards of gravel from designated pits upon a 
designated highway, for the sum of 49 cents a 
cubic yard; who may perform the work himself or 
hire others to do it: who may employ as many 
men or teams or motor trucks to do the work as 
he pleases; who has the right to hire and dis- 
charge men, fix their wages and hours of labor, 
and is liable for their compensation; and who has 
the power to direct when and where the men shall 
work, is, within the meaning of the workmen’s 
compensation law. an “independent contractor.”— 
Potter v. Scotts Bluff County. Neb., 199 N. W. 507. 


72.——Notice.—Employee’s oral notice to his em- 
ployer, within 30 days after injury. understood, 
assented to. and unequivoca'lv recognized bv lat- 
ter’s word and act, held sufficient, within Work- 
men’s Compensation Act (2 Comp. Laws 1915, 
5445 et seq.), requiring that notice be given and 
claim made, but not in terms requiring notice to 
insurance company or claim in writing.—Wheat v 
Clark & Hulse. Mich. 199 N. W. 207. 


73.——Scope of Employment.—Truck driver. who. 
after making delivery near home, went home for 
dinner, and was killed by collision with street car 
before he was again due at work while on a 
street he wou'd not have traveled had he returned 
to place of his emnloyment before going hme. 
held within scone of employment, within Work- 
men’s Compensation Act.—Stratton v. Interstate 
Fruit Co., S. D., 199 N. W. 117. 


74.—Within Scope of Act.—A company engaged 
in engineering work, as defined by R. S. 44—508., 
had ties shipped in and unloaded at a station half 
a mile from the nearest point of the railway track 
under construction. There the ties were loaded 
and hauled by employees of the company to places 
where they were needed in the railroad track 
which was being constructed. He'd the place 
where the ties were so loaded was “about” the 
work of the company, as that word is used in R. 
S. 44—505.—Hoops v. Phoenix Utilities Co., Kan., 
227 Pac. 332. 


75. Within Scone of Act.—Lodgment of small 
particles of gilt dust in eye of employee engaged 
in preparing it for gilding wall paner, held com- 
pensab’e “accident.”—Guyon v. Standard Wall 
Paper Co., N. Y., 205 N. Y. S. 280. 


76.—wWithin Scope of Act.—Where traveling 
salesman is required to use city streets, they 
become his place of work, and hazard incident to 
travel thereon, including danger of coming in con- 
tact with moving street cars, is danger “incident 
to employment,” within Workmen’s Compensation 
Act.—Capital Paper Co. v. Conner, Ind., 144 N. E. 
474. 





77.—wWithin Scope of Employment.—Injuries to 
team foreman, charged with duty of guarding em- 
ployer’s property, by assault by one whom he sus- 
pected of having stolen property and asked if he 
had seen missing articles, held compensable as 
“arising out of employment’ within Workmen’s 
Compensation Act, § 36 (2) (J).—Ex parte Terry, 
Ala., 100 So. 768. 
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